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CASE  SUMMARIES 


ADVERSE  ACTIONS 

PAULINE  J.  BRIBE  V.  O.S. 
VETERANS  ADM I N I STRAY I OH 

(Docket  Wo~.  NY  0 7 5 2 9 9 0 1 9 ) 
December  5,  1980 

Charged  with  threatening  her 
supervisor  and  accepting  a gift 
from  a resident,  appellant  was 
removed.  Her  past  disciplinary 
record  was  also  cited.  Her 
representative  had  recommended 
a fitness  for  duty  examination 
to  determine  if  she  was  qualified 
for  mental  disability  retirement, 
but  the  agency  decided  it  was 
unnecessary . 

The  presiding  official  found 
harmful  error  when  the  agency 
removed  respondent  without  first 
applying  for  disability  retirement 
for  her,  and  reversed  the  removal. 
He  said  the  agency  should  have 
known  respondent  might  be  mentally 
ill. 

In  its  petition  for  review,  the 
agency  alleged  that  respondent's 
behavior  had  not  indicated 
disability  or  mental  illness,  and 
asked  no  reversal  of  the  removal 
action  until  respondent's  mental 
condition  could  be  psychiatr ically 
evaluated.  That  information  would 
then  constitute  new  and  material 
evidence . 

The  Board  agreed  with  the 
presiding  official  that  an  agency 
is  obliged  to  examine  an  employee's 
fitness  for  duty  and  apply  for 
the  employee's  disability 
retirement  if  the  employee  cannot 
or  will  not  do  so.  However,  the 
respondent's  conduct,  the  Board 
believed,  had  not  shown  the  agency 
the  need  for  such  an  examination. 
Citing  the  pertinent  parts  of  5 


C.F.R.  821.1203  regarding  fitness 
for  duty  examinations,  it  pointed 
out  that  the  regulations  protect 
employees  from  unwar  ranted  fitness 
examinations,  or  whimsical 
allegations  of  mental  incompe- 
tence. Further,  the  Board  said 
that  it  was  axiomatic  that  agencies 
are  not  required  to  keep  detailed 
employee  psychological  profiles. 

The  Board  focused  on  what  was 
known  at  the  respondent's  agency, 
and  the  reasonableness  of  the 
agency's  actions  in  light  of  that 
knowledge.  Reviewing  respondent's 
behavior  pattern,  the  presiding 
official  had  found  a possibility 
of  mental  illness.  The  Board  noted 
also  that,  although  the  chairman 
of  the  Employee  Assistance 
Committee  had  many  contacts  with 
the  respondent  and  tried  to  refer 
her  for  professional  consultation, 
his  suspicions  were  never  brought 
to  the  attention  of  agency 
supervisors. 

From  what  was  known  to  the  agency 
when  the  removal  decision  was  made, 
the  Board  found  that  a reasonable 
person  would  have  concluded  that 
the  respondent's  behavior  was 
temperamental,  but  not  based  on 
mental  illness.  The  Board  also 
discussed  whether  the  removal  was 
a prohibited  personnel  practice 
coming  under  5 U.S.C.  2302(b)(1) 
(D)  which  forbids  discrimination 
against  an  employee  on  the  basis 
of  handicapping  condition.  It 
concluded  that  the  responsible 
agency  officials  had  lacked  the 
knowledge  that  would  lead  them 
to  reasonably  conclude  the  employee 
was  mentally  impaired  so  there 
was  no  basis  for  discrimination. 


The  Board  agreed  with  the 
petition  for  review  which  said 
that  the  presiding  official's 
decision  was  based  on  the 
information  available  to  the  Board 
at  the  hearing,  not  on  the 
information  available  to  agency 
officials  when  they  removed  the 
respondent  and  that,  as  such,  the 
presiding  official  incorrectly 
interpreted  5 C.F.R.  831.1203. 

The  Board  also  noted  that  the 
presiding  official  did  not  rule 
specifically  on  incidents  related 
in  his  decision,  that  he  halted 
his  analysis  at  the  point  of 
determining  that  the  agency  had 
committed  harmful  error  by  not 
ordering  a fitness  for  duty 
examination  and  that  he  did  not 
address  other  issues  the  respondent 
raised . 

For  these  reasons,  the  Board 
granted  the  agency's  petition  for 
review,  vacated  the  initial 
decision,  and  remanded  the  case 
to  the  field  office. 


BETTE  L.  CONNORS  v. 
DEPARTMENT  OF  THE  ARMY 

(Docket  NcT  AT075209270) 
December  17,  1980 

Appellant  was  demoted  from  her 
position  as  Secretary-Stenographer, 
GS-5,  Step  6,  to  that  of  Clerk- 
Stenographer,  GS-4 , Step  1,  subject 
to  upward  retroactive  adjustment, 
and  was  ultimately  placed  at  GS-4, 
Step  4.  The  personnel  action  was 
initiated  by  appellant  in  order 
to  accompany  her  husband  who  had 
been  transferred.  Appellant 
appealed  the  action  and  alleged 
that  she  should  have  been  placed 
at  Step  8 rather  than  Step  4 of 
Grade  4,  the  grade  and  step  she 


possessed  immediately  prior  to 
her  promotion  to  the  Grade  5 
level.  The  presiding  official 
found  that  appellant  had 
voluntarily  accepted  the  demotion 
and  that  no  adverse  action  had 
occurred,  and  dismissed  the 
appeal . 

Appellant,  through  counsel, 
petitioned  the  Board  for  review 
and  asserted  that  the  agency  had 
misled  her  as  to  her  appeal  rights 
and  her  right  to  counsel.  Appellant 
further  indicated  that  her  waiver 
of  her  right  to  a hearing  had  been 
inadvertent . 

The  Board  noted  that  an 
examination  of  the  record  as  to 
the  voluntariness  of  appellant's 
demotion  revealed  no  material  issue 
of  fact  sufficient  to  bring  the 
case  within  the  Board's 
jurisdiction.  The  Board  found 
that  the  record  supported  the 
presiding  official's  conclusion 
that  appellant  was  fully  informed 
of  the  conditions  of  her  employment 
and  that  she  had  voluntarily 
accepted  those  conditions.  The 
Board  further  noted  that  appellant 
failed  to  meet  her  burden  of  proof 
as  to  the  issue  of  jurisdiction 
and  that  appellant's  new  evidence 
was  not  material,  and  denied  the 
petition  for  review. 

KENNETH  R.  CORLEY  V. 
FEDERAL  AVIATION  ADMINISTRATION 

(Docket  No^  DA675209660) 
December  3,  1980 

Appellant,  an  Air  Traffic  Control 
Specialist,  was  demoted  from  GS-13 
to  GS-11  and  transferred  to  another 
post  of  duty  on  the  grounds  that 
he  exhibited  willful  misconduct 
in  the  performance  of  his  duties 
by  failure  to  remedy  two  system 
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errors,  and  that  he  failed  to 
comply  with  agency  operations 
procedures  requiring  that  the 
system  errors  be  reported  to  his 
supervisor.  In  the  initial 
decision,  the  presiding  official 
reversed  the  agency's  action 
finding  that,  although  the  charges 
would  support  the  imposition  of 
an  appropriate  penalty,  agency 
did  not  prove  the  charges  by  a 
preponderance  of  the  evidence  as 
required  under  5 U.S.C. 7701 (c) 
(1)  (B)  . The  presiding  official 
made  no  determination  with  respect 
to  the  appellant's  transfer, 
finding  that  reassignment  is  not 
a matter  appealable  to  the  Board. 

The  agency  petitioned  for  review 
of  the  initial  decision  on  the 
basis  that  the  presiding  official 
erroneously  interpreted  the  pre- 
ponderance of  the  evidence  rule 
with  regard  to  one  of  the  two 
system  errors.  The  agency  further 
argued  that  the  presiding  official 
referred  to  testimony  that  was 
not  in  the  record,  that  he 
"conveniently  ignored"  the  agency's 
documentary  evidence,  and  that 
he  failed  to  make  the  credibility 
findings  that  are  necessary  in 
assessing  the  preponderance  of 
the  evidence. 

The  Board  granted  the  petition 
for  review  and  affirmed  the  initial 
decision.  The  Board  concluded 
that  the  presiding  official 
correctly  found  that  the  agency 
failed  to  prove  its  charges  against 
the  appellant  by  a preponderance  of 
the  evidence.  The  Board  noted  that 
the  agency's  failure  to  meet  its 
burden  of  proof  was  attributable, 
at  least  in  part,  to  the  fact  that 
the  agency  neglected  to  present 
more  complete  testimony  on  what 
appellant  should  have  done  to 


remedy  the  system  error,  and  direct 
rebuttal  testimony  with  regard 
to  the  apoellant's  convincing 
defense . 

BUFORD  DUHH  v.  DEPARTMENT 
OF  THE  ARMY 

(Docket  No.  AT075209195) 
December  16,  1980 

Appellant  was  demoted  for 
unsatisfactory  performance.  During 
the  hearing  on  appeal,  the 
presiding  official  questioned  the 
aqency  representative  about  certain 
evidence  and,  after  being  informed 
that  the  evidence  should  have  been 
submitted  as  part  of  the  agency's 
record,  the  agency  decided  to 
cancel  the  action  and  the  appeal 
was  dismissed.  Appellant  then 
sought  reimbursement  for  attorney 
fees  under  the  provisions  of  5 
C.F.R.  1201.37.  The  presiding 
official  found  that  appellant  had 
failed  to  show  that  he  was  entitled 
to  attorney  fees  and  denied  the 
petition. 

In  his  petition  for  review, 
appellant  contended  that  the 
presiding  official  erroneously 
interpreted  5 U.S.C.  7701  (g)  (1) 
which  allows  for  the  award  of 
attorney  fees  only  when  warranted 
in  the  interest  of  justice. 
Appellant  argued  that  the  agency 
was  "at  least  guilty  of  gross 
procedural  error  by  not  providing 
the  appellant  and  the  Board  with 
copies  of  the  evidence  it  intended 
to  use  against  him..." 

In  the  addendum  decision,  the 
presiding  official  found  that 
appellant  had  not  established 
substantial  harm  or  prejudice  since 
he  had  retained  his  position,  and 
he  concluded  that  appellant  had 
failed  to  show  a "gross  procedural 
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error"  entitling  appellant  to  an 
award  of  attorney  fees.  In  Allen 
v . United  States  Postal  Service , 
2 MSPB  582 , the  Board  said  that 
"gross  procedural  error"  is  an 
error  that  "prolonged  the 
proceeding" or  "severely  prejudiced" 
the  employee,  but  is  not  simply 
harmful  error.  The  Board  noted 
that  although  the  presiding 
official  was  incorrect  in  equating 
"gross  procedural  error"  with 
"harmful  error,"  the  denial  of 
attorney  fees  was  proper  because 
no  evidence  was  presented  in  either 
the  initial  request  for  fees  or 
in  the  petition  for  review  to  show 
that  the  proceeding  was  prolonged 
or  that  appellant  was  severely 
prejudiced.  Accordingly,  the  case 
was  reopened,  and  the  initial 
decision  was  affirmed  as  modified 
by  this  opinion. 

THEODORE  W.  HATES  V. 
TENNESSEE  VALLEY  AUTHORITY 

(Docket  No~7  AT  075209153) 
December  16,  1980 

Appellant  was  suspended  based  on 
charges  of  conduct  constituting 
sexual  harrassment  of  subordinate 
female  employees  and  misuse  of 
government  property.  Appellant 
alleged  that  the  suspension  action 
was  the  result  of  discrimination 
against  him  because  of  his  race 
(white)  and  sex  (male).  In  the 
initial  decision,  the  presiding 
official  upheld  all  but  one  of 
the  charges  as  established  by  a 
preponderance  of  the  evidence. 
The  presiding  official  held  that 
appellant's  conduct  constituted 
sexual  harrassment  in  violation 
of  the  agency's  Equal  Employment 
Opportunity  (EEO)  regulations  and 
concluded  that  appellant's 
suspension  promoted  the 
efficiency  of  the  service. 


Appellant  petitioned  for  review 
on  the  basis  that  the  agency's 
charges  were  not  supported  by  a 
preponderance  of  the  evidence 
in  that  the  findings  of  the 
presiding  official  were  clearly 
erroneous  because  he  improperly 
gave  weight  to  the  testimony  of 
witnesses  other  than  appellant. 
Appellant  also  contended  that  the 
sexually  oriented  conduct  charged 
did  not  constitute  harassment  or 
discrimination  on  the  basis  of  sex. 

The  Board  denied  the  petition 
for  review  noting  that  in  reviewing 
the  initial  decision,  although 
it  may  substitute  its  own 
determinations  of  fact  for  those 
of  the  presiding  official,  it  must 
depend  heavily  upon  the  presiding 
official's  assessment  of  witness 
credibility  since  the  presiding 
official  was  present  to  hear  and 
observe  the  demeanor  of  the 
witnesses.  The  Board  noted  that 
the  presiding  official  carefully 
considered  all  factors  influencing 
the  credibility  of  each  witness, 
including  those  of  the  agency. 
The  Board  rejected  appellant's 
other  contentions  regarding  the 
presiding  official's  credibility 
as  unpersuasive. 

The  Board  noted  that  although 
appellant  was  not  specifically 
charged  with  discriminatory  sexual 
harrassment,  such  continuing 
conduct  on  the  part  of  appellant 
may  be  analyzed  in  that  context. 
The  Board  further  noted  that  even 
though  the  presiding  official 
did  not  conclude  that  employment 
opportunities  were  conditioned 
on  acquiescence  to  advances  or 
sexual  propositions,  such  an 
inference  might  have  been  drawn 
because  sexually  oriented  conduct 
directed  at  female  employees, 
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particularly  of  an  abusive  nature, 
is  tolerated  by  them  in  most  cases 
only  in  order  to  keep  their  jobs. 
Thus,  acquiescence  to  such  behavior 
often  constitutes  a term  or 
condition  of  employment  even  if, 
in  an  individual  instance,  the 
supervisory  employee  does  not 
retaliate  against  an  employee  who 
fails  to  reciprocate  his  advances. 

The  Equal  Employment  Opportunity 
Commission,  in  line  with  case  law, 
has  promulgated  guidelines  on  sex 
discrimination  which  provide  that 
sexually  oriented  conduct 
constitutes  sex  discrimination, 
whether  verbal  or  physical,  where 
it  "has  the  purpose  or  effect  of 
substantially  interfering  with 
an  individual's  work  performance 
or  creating  an  intimidating, 
hostile,  or  offensive  working 
environment."  29  C.F.R.  1604.11(a) 
Finally,  the  Board  found  that 
inasmuch  as  the  presiding 
official's  findings  that 
appellant's  sexually  suggestive 
conduct  toward  subordinate  female 
employees  had  a detrimental  effect 
on  the  efficiency  of  the  service 
in  a variety  of  ways,  including 
the  misuse  of  government  time  and 
property,  as  well  as  the  likelihood 
of  causing  feelings  of  humiliation 
and  embarrassment  on  the  part  of 
subordinate  employees,  are  more 
than  amply  supported  by  the 
evidence,  the  holding  for  the 
agency  applied  the  correct 
statutory  standard. 

WILLIAM  Pa  HIHBS  V. 
TENUES  SEE  VALLEY  AUTHORITY 

(Docket  No ” AT075209256) 

December  19,  1980 

Appellant  was  removed  from  his 
position  based  on  charges  of 
sleeping  on  the  job  and  being  away 


from  his  assigned  work  area.  In 
the  initial  decision,  the  presiding 
official  dismissed  the  appeal  as 
being  untimely  filed,  noting  that 
appellant's  notice  of  removal 
informed  him  of  the  deadline  for 
filing  an  appeal  to  the  Board, 
and  that  the  appellant  tailed  to 
respond  to  the  presiding  official's 
letter  affording  him  the 
opportunity  to  show  good  cause 
for  filing  after  that  deadline. 

In  the  petition  for  review, 
appellant’s  attorney  contended 
that  the  appellant  did  not  fully 
comprehend  the  deadline  requirement 
and  that  appellant,  who  had  been 
acting  pro  se  , was  confused 

by  two  letters  from  the  presiding 
official  received  on  the  same  day, 
one  indicating  that  the  appellant 
had  to  justify  his  late  filing 
and  the  other  stating  that  the 
appeal  had  been  received  and  was 
being  processed.  Appellant  further 
explained  that  the  delay  in  filing 
his  petition  was  caused  by  his 
working  odd  jobs  to  support  himself 
while  seeking  to  gather  information 
petinent  to  his  appeal. 

The  Board  noted  that  the  two 
letters  from  the  presiding  official 
could  have  indeed  been  confusing 
to  someone  lacking  familiarity 
with  legal  procedure,  however, 
appellant's  explanation  for  missing 
the  deadline  did  not  constitute 
good  cause  for  filing  his  petition 
beyond  the  deadline.  The  Board 
further  noted  that  even  if  the 
appellant  had  responded  promptly 
to  the  presiding  official's 
show-cause  letter,  there  was  no 
good  cause  for  waiving  the  filing 
deadline.  Accordingly,  the 

petition  for  review  was  granted, 
and  the  initial  decision  was 
affirmed . 
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DEPARTMENT  OF THE  NAVY 

(Docket  Wo~.  SF075209236) 
December  15,  1980 

Appellant  was  removed  from  his 
position  effective  October  26, 
1979,  based  on  a charge  of  theft 
of  U.S.  mails  and  filed  a petition 
for  appeal  dated  November  11,  1980, 
that  was  not  received  by  the  field 
office  until  January  25,  1980. 

The  presiding  official,  by  letter 
dated  February  6,  1980,  requested 

that  appellant  provide  full  details 
as  to  why  the  petition  was  not 
filed  within  20  days  of  the 
effective  date  of  the  removal, 
to  which  appellant  did  not  respond. 
The  presiding  official  dismissed 
the  appeal  for  failure  to  show 
good  acause  for  waiver  of  the  time 
limit  for  filing  the  petition. 

Appellant  timely  filed  a petition 
for  review  alleging  that  he  did 
not  receive  the  presiding 
official's  request  of  February 
6,  1980,  until  June  16,  1980,  or 

the  initial  decision  dated  August 
13,  1980,  until  September  2,  1980. 
Appellant  asserted  that  his 
petition  for  appeal  was  timely 
mailed  but  that  it  must  have  been 
delayed  in  the  mails. 

The  Board  noted  that  a review 
of  the  record  indicated  that  the 
envelope  in  which  appellant  mailed 
his  petition  for  appeal  was 
postmarked  November  14,  1979,  and 

that  postmark  established  the  date 
the  petition  was  filed.  See 
e ,g . , Beer  v.  Department  of 

the  Army  , 2 MSPB  2 26;  Rodr  iquez 

v . Department  of  the  Army  , ? 

MSPB  156.  Accordingly,  the 
petition  for  review  was  granted. 
The  initial  decision  was  vacated 
in  its  findings  of  fact  and 


reversed  in  its  decision  to 
dismiss  the  appeal. 

The  case  was  remanded  to  the  field 
office  for  further  proceedings. 

THOMAS  P.  KUAHINE  v. 

DEPARTMENT  OF  THE  HAVY 

(Docket  tToT  SF675209032) 

December  3,  1980 

The  Board  denied  appellant's 
petition  for  review  of  the  initial 
decision,  but  reopened  on  its  own 
motion  to  clarify  the  issue  of 
Board  jurisdiction. 

In  the  initial  decision,  the 
presiding  official  found  that  the 
agency  had  not  committed  an  unfair 
labor  practice  under  the 
circumstances  of  the  case.  The 
Board  does  not  have  jurisdiction 

to  decide  allegations  of  unfair 
labor  practices,  and,  to  the  extent 
that  the  initial  decision  implied 
jurisdiction,  the  Board  found  its 
holding  overly  broad.  However,  the 
Board  noted  that  it  did  not  intend 
to  foreclose  the  possibility  that 
such  an  allegation  might  be  raised 
and  considered  as  an  affirmative 
defense  of  an  appellant. 

HARRY  C.  LANE  V . 

DEPARTMENT  OF  AGRICULTURE 

(Docket  No""I  AT075209128  ) 

December  9,  1980 

Appellant,  filed  a petition  for 
appeal  requesting  a hearing  on  the 
action  of  the  agency  reducing  him 
in  grade  and  pay  as  a result  of 
a reclassification  of  his  position. 
Appellant  was  informed  that  he  was 
not  entitled  to  grade  and  pay 
retention  because  the  reclassifica- 
tion was  based  on  his  performance. 

In  the  initial  decision,  the 
presiding  official  found  that 
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appellant's  case  was  a 
classification  appeal  under  5 
U.S.C.  ch.  51  within  the  juris- 
diction of  the  Office  of  Personnel 
Management  (OPM) , and  that  neither 
the  reclassification  of  appellant's 
position  nor  the  agency's 
determination  that  appellant  was 
not  entitled  to  grade  and  pay 
retention  were  within  the  Board's 
appellate  jurisdiction  and 
dismissed  the  appeal. 

The  agency  filed  a petition  for 
review  in  which  it  asserted  that 
its  action  constituted  a demotion 
for  personal  cause  based  upon 
appellant's  performance,  and  that 
the  action  was  in  effect  a Chapter 
43  or  Chapter  75  proceeding  under 
Title  5,  U.S.C.  , which  was  taken 
for  cause.  The  agency  further 
stated  that  appellant's  right 
of  appeal  was  to  the  Board,  not 
OPM,  because  appeals  to  OPM  of 
the  termination  of  grade  and  pay 
retention  benefits  are 
restricted  under  5 U.S.C. 
536(a) (1)  to  instances  where  the 
employee  declines  an  offer  of  a 
position,  the  grade  or  pay  of 
which  is  equal  to  or  greater 
than  his  retained  grade  or  pay. 


The  Board  granted  the  petition 
for  review  and  found  that  because 
the  reclassification  was  effected 
as  a demotion  for  personal  cause, 
the  grade  and  pay  retention  bene- 
fits provision  of  5 U.S.C.  5362 
and  5363  was  inapplicable.  The 
Board  noted  that  the  agency's 
demotion  action  constituted  both 
an  adverse  action  appealable  to 
the  Board  and  a reclassification 
action  appealable  to  OPM.  The 
Board  further  noted  that  the 
presiding  official  correctly 
dismissed  the  appeal  as  to  the 
reclassification  of  appellant's 


position,  but  he  erred  in  dismiss- 
ing the  appeal  from  the  reduction 
in  grade  and  pay.  Accordingly, 
the  initial  decision  was  reversed 
in  its  finding  that  the  reduction 
in  grade  and  oay  was  not  appealable 
to  the  Board  and  vacated  in  its 
decision  to  dismiss  the 

appeal  of  the  agency's  action. 
The  case  was  remanded  for 

adjudication  of  whether  the 
specifications  on  which  the 

agency's  reduction  in  grade  and 
pay  action  was  based  are  supported 
by  a preponderance  of  the  evidence 
and  whether  the  action  was  taken 

to  promote  the  efficiency  of  the 
service . 

ROBERT  B.  MACDONALD  v. 

DEPARTMENT  OP  THE  NAVY 

(Docket  No.  SF(57'526$162) 
December  15,  1980 

Appellant  was  removed  from  his 
position  of  Police  Officer 
(Instructor)  for  being  in  an 
unauthorized  area  and  for  carrying 
a concealed  weapon.  Appellant 
appealed  the  action  to  the  Board's 
San  Francisco  Field  Office.  The 

presiding  official  found  the  charge 
supported  by  the  evidence  and 
concluded  that  appellant's  removal 
would  promote  the  efficiency  of 
the  service. 

In  his  petition  for  review, 
appellant  asserted:  (1)  that  there 

was  an  insufficient  connection 
between  removal  for  the  conduct 
in  question  and  efficiency  of  the 
service;  (2)  that  the  actions  of 
the  agency  were  biased;  (3)  that 
the  agency  failed  to  carry  its 
burden  of  proof;  and  (4)  that  he 
did  not  receive  a full  and  fair 
hearing . 
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The  Board  denied  the  petition 
for  review  and  noted  that  the 
agency  proved  by  a preponderance 
of  the  evidence  that  its  action 
was  taken  to  promote  the  efficiency 
of  the  service  and  that  the  charges 
were  connected  to  the  performance 
of  his  duties.  The  Board  held 
in  McCray  v.  Department  of  the 
Army , ~ 1 MSPB  tVT,  that  5r777 

when  an  employee  is  entrusted  with 
a dangerous  instrumentality  such 
as  a gun,  off-duty  incidents  which 
reflect  negatively  on  his  judgment 
in  using  that  weapon  are  relevant 
to  job  performance,  and  may  form 
the  basis  for  an  adverse  action." 
It  also  found  that  appellant  had 
a full  and  fair  hearing,  since 
he  had  sufficient  opportunity  to 
explore  the  issues  he  raised,  that 
he  failed  to  produce  evidence 
showing  bias,  and  that  the  evidence 
of  record  supported  the  conclusion 
of  the  presiding  official,  noting 
in  reference  to  this  point  that 
appellant  admitted  the  charges. 

HELENE  T.  MORROW  V. 
DEPARTMENT  OF  THE  ARMY 

(Docket  No . DA075209245) 

December  19,  1980 

Appellant  was  changed  from  her 
position  of  Librarian,  GS-11  to 
the  position  of  Management 

Assistant,  GS-5.  Appellant 

appealed  the  decision  and  claimed 
that  the  downgrade  had  been 
involuntary.  In  the  initial 

decision,  the  presiding  official 
concluded  that  appellant  had 
voluntarily  accepted  the  downgrade 
and  that  no  adverse  action  had 
occurred,  and  he  dimissed  the 
appeal . 

Appellant  petitioned  the  Board 
for  review  alleging  that  the 
presiding  official  erroneously 


interpreted  and  applied  pertinent 
law.  Appellant  had  been  ordered 
to  undergo  a fitness  for  duty 
examination  after  which  the  agency 
presented  her  with  two  options, 
she  could  accept  demotion  or  she 
could  apply  for  disability 
retirement.  If  she  chose  neither 
of  the  options,  the  agency 
informed  her  that  it  would  file 
for  disability  retirement  on  her 
behalf.  She  was  also  informed 
that  she  was  to  be  placed  on  sick 
leave  and  not  allowed  to  return 
to  her  position  as  Librarian. 
None  of  the  reports  stated  that 
appellant  was  unable  to  perform 
her  duties. 

The  Board  assumed  jurisdiction 
of  this  case  pursuant  to  5 U.S.C. 
7512(3)  and  7701(a)  and  reversed 
the  agency's  action,  ordering  the 
agency  to  cancel  the  personnel 
action  demoting  appellant,  and 
to  restore  appellant  to  her  former 
position.  The  Board  noted  that 
the  agency,  by  forcing  appellant 
to  "choose"  which  involuntary 
action  it  would  take,  sought  to 
avoid  the  procedures  and  appeal 
rights  incident  to  an  agency- 
initiated  demotion  and  structured 
its  action  in  such  a manner  so 
as  to  accomplish  an  adverse  action 
without  using  the  procedures  of 
Chapter  75,  Title  5,  United  States 
Code.  The  Board  found  that  the 
agency's  action  clearly  amounted 
to  harmful  error. 


JOE  RAMOS  v.  FEDERAL 
AVIATION  ADMINISTRATION 

(Docket  N"o~I  DA07$2b9162) 

December  12,  1980  • 


Appellant 
reass igned 
a similar 
geographic 


was  administratively 
from  his  position  to 
position  at  a new 
location.  Upon 
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appellant's  failure  to  report  to 
his  new  duty  station,  he  was 
placed  on  absent  without  leave 
(AWOL)  status  and  removed  from 
the  service.  At  a hearing, 
appellant  alleged  that  the 
reassignment  was  based  upon 
reprisals  amounting  to  prohibited 
personnel  practices  under  5 U.S.C. 
2302,  which  were  based  upon  his 
national  origin  (Mexican-Amer ican) 
and  his  filing  of  unsatisfactory 
condition  reports  (UCR)  . The 
presiding  official  affirmed  the 
agency  action. 

In  his  petition  for  review, 
appellant  alleged:  (1)  that 

although  the  presiding  official 
addressed  the  filing  of  UCR's  in 
the  context  of  5 U.S.C.  2303(b)(8) 
as  the  prohibited  personnel 
practice  of  reprisal  for 
whistleblowing,  he  failed  to 
consider  the  possibility  of 
reprisals  for  the  same  activity 
in  relation  to  5 U.S.C.  2302(b)(9) 
or  (b)  (10)  , relating  respectively 
to  reprisals  for  the  exercise  of 
appeal  rights  and  for  actions  not 
adversely  affecting  the  employee 
or  others',  and  (2)  that  the 
presiding  official  erroneously 
interpreted  5 U.S.C.  2302(b)(8) 
in  that  there  was  held  to  have 
been  no  substantiation  by  appellant 
that  the  conditions  reported 
actually  represented  danger  to 
health  or  safety.  Appellant  argued 
that  the  standard  established  for 
whistleblowers  is  not  that  they 
must  prove  actual  danger,  but  only 
that  they  held  a reasonable  belief 
as  to  the  existence  of  such  danger 
or  dangerous  condition. 

The  Board  granted  the  petition 
for  review  and  affirmed  the  agency 
action.  The  Board  noted  that  the 
record  clearly  established  that 


the  agencv’s  reassignment  of 
appellant,  could  not  have  been 
taken  because  of  the  UCR's  filed 
by  appellant  since  the  decision 
by  the  agency  to  reassign  appellant 
was  made  before  the  reports  were 
filed.  However,  the  Board  found 
that  appellant's  contention 
regarding  the  standard  to  be 
applied  under  5 U.S.C.  2303(b) (8) 
was  correct  and  noted  that  the 
presiding  official  was  incorrect 
in  assuming  that  proof  on 
appellant's  part,  short  of  an 
actual  demonstration  of 
mismanagement  or  a dangerous 
condition,  could  not  be  sufficient 
to  meet  the  appellant's  statutory 
burden.  However,  appellant  failed 
to  present  any  evidence  which  would 
bring  the  reports  he  filed  within 
the  protection  afforded  by  5 
U.S.C.  2302  (b)  (8)  and  there  was 

thus  no  basis  upon  which  to 
conclude  that  his  alleged  be! iefs 
were  reasonable.  The  Board  further 
noted  that  although  the  presiding 
official  erred  in  his 
interpretation  of  statute,  the 
error  in  no  way  would  have  affected 
the  outcome  of  the  initial 
decision . 


JOSEPH  SIMMINS  V.  DEPARTMENT 


OP 

THE  NAVY,  CHARLES  A BROWN  v. 

DEPARTMENT  OF  THE  NAVY,  GARY  BAKER 

V. 

DEPARTMENT  OF  THE  NAVY,  CHARLES 

W. 

WASHBURN  V . DEPARTMENT  OF  THE 

NAVY,  JOHN  F.  PHELAN  V.  DEPARTMENT 

OF 

THE  NAVY,  JAMES  L.  LINCOLN 

V. 

DEPARTMENT  OF  THE  NAVY,  TIMOTHY 

P. 

KERR  V.  DEPARTMENT  OF  THE  NAVY 

(Docket  No.  PH  0 7 5 2 8 0 1 0 0 5 9 ) 

December  4,  1980 

Appellants  were  removed  from 
their  positions  based  on  charges 
of  falsifying  their  employment 
applications  with  regard  to 
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relevant  prior  experience.  The 
Philadelphia  Field  Office  affirmed 
all  seven  removal  actions,  and 
the  appellants  petitioned  for 
review  of  the  initial  decision. 
The  appellants  contended  that  the 
presiding  officials  erred  in  not 
finding  that  their  removal  was 
improper  because  other  employees 
charged  with  falsification  of  their 
employment  applications  received 
lesser  penalties  and  that  the 
presiding  officials  erred  in 
finding  that  the  removal  actions 
would  promote  the  efficiency  of 
the  service  as  required  by  5 
U.S.C.  sec.  7513 (a) . 

The  presiding  officials  found 
that  the  lesser  penalties  were 
not  relevant  to  these  appeals 
because  the  false  statements  made 
by  the  other  employees  related 
only  to  their  general  character 
and  did  not  bear  directly  on  their 
qualifications  for  the  positions 
that  they  sought.  The  presiding 
officials  also  concluded  that  the 
appellants'  misrepresentations 
were  so  material  that  they  would 
not  have  been  hired  if  they  had 
truthfully  stated  their  lack  of 
qualifications  and  held  that  their 
removal  did  promote  the  efficiency 
of  the  service. 

The  Board  granted  the  petition 
for  review,  consolidated  the  cases, 
and  affirmed  the  initial  decisions 
in  all  seven  appeals.  The  Board 
concurred  in  the  presiding 
official's  determinations  and  noted 
that  the  misrepresentations  could 
not  have  been  more  material  than 
falsely  attributing  to  the 
appellants  experience  that  would 
appear  to  qualify  them  for  the 
positions  they  sought. 


DAVID  P.  WE I HBBRGBR 

P.S.  POSTAL  SERVICE 

(Docket  Wo~.  AT075209074) 
December  1,  1980 

When  he  was  terminated  after 

less  than  one  year  with  the  Postal 
Service,  appellant  claimed,  among 
other  things,  in  his  appeal  to  the 
field  office  that  he  was  entitled 
to  the  Board's  consideration 
because  of  prior  Federal  service. 

However,  the  presiding  official 
concluded  that  he  did  not  meet 
the  requirement  of  having  completed 
one  vear  of  current  continuous 
service  in  the  same  or  similar 

positions  (emphasis  in  original) 
and  dismissed  the  appeal. 

Appellant  cited  to  the  Board 
5 U.S.C.  7701(a),  the  provision 
which  provides  that  an  employee 
may  submit  an  appeal  to  the  Board 
"from  any  action  which  is 
appealable  to  the  Board  under  law, 
rule,  or  regulation."  He  contended 
that  under  pertinent  provision 
of  the  collective  bargaining 
agreement  applicable  to  his  clerk 
craft,  he  was  only  required  to 
complete  a 90-calendar  day  term 
of  probation  in  order  to  appeal 
through  the  grievance-arbitration 
route.  He  arqued  that  the  Postal 
Service  collective  bargaining 
agreements  should  be  viewed  as 
rules  or  regulations  for  the 
purpose  of  5 U.S.C.  7701(a). 

Further  he  said  that  he  had  had 
no  break  in  service,  and  that  he 
had  completed  the  Postal  Service's 
required  90-day  probationary 
period.  The  Postal  Service  assert- 
ed there  was  a break  in  service 
and  that,  in  any  case,  the  Postal 
Service's  probationary  period  was 
irrelevant  to  appellant's  statutory 
appeal  rights. 
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The  Board  found  that  the  removal 
was  not  appealable  under  Chapter  43 
or  75  of  the  United  States  Code, 
since  appellant  had  not  completed 
one  year  of  current  continuous 
employment  in  the  same  or  similar 
positions  at  the  time  of 
termination . 

Reviewing  the  legislative  history 
of  the  Civil  Service  Reform  Act 
of  1978,  the  Board  noted  that  "one 
year  of  current  continuous  service 
in  the  same  or  similar  positions 
was  intended  to  constitute  the 
same  definition  of  the  extent  of 
coverage  afforded  to  employees 
in  appellant's  position  as  pre-act 
law  and  regulations."  Further  not 
only  was  appellant  not  covered 
under  either  Chapter  43  or  Chapter 
75,  but  appropriate  regulations 
issued  after  the  Reform  Act  did 
not  give  appellant  the  right  of 
appeal  to  the  Board.  It  also  said 
that  the  provisions  of  the  Postal 
Service's  collective  bargaining 
agreement  did  not  create 
jurisdiction  in  the  Board. 

The  Board  found  that  the 
appellant  not  was  entitled  to 
apeal  his  termination  from 
employment  to  the  Board  and  denied 
the  petition. 

JAMBS  WILLIAMS,  SR.  v. 
P.S.  DEPARTMENT  OF  THE  WAVY 

(Docket  NcT:  AT015209  1 3 1 ) 

Decmber  17,  1980 

Removed  from  his  position  for 
alleged  theft  of  government 
property,  the  appellant  was 
convicted  and  sentenced  for  the 
same  alleged  offense  prior  to  the 
scheduled  hearing  on  his  removal 
appeal  before  the  Board's  Field 
Office . 


When  petitioner  requested  a 
continuance  until  the  time  he 
received  a decision  on  the  appeal 
from  the  conviction,  the  presiding 
official  dismissed  the  removal 
appeal  without  prejudice,  grantinq 
petitioner  leave  to  re-file  after 
his  release  from  prison.  The 
petitioner  contended  subsequently 
that  the  presiding  official  was 
incorrect  in  not  qranting  a 
continuance  until  petitioner 
completed  his  appeal. 

The  agency  responded  as  well 
as  cross- petitioned  for  review, 
contending  that  the  presiding 
official  erred  in  dismissing  the 
appeal  without  prejudice,  and  that 
the  hearing  should  have  been  held 
as  scheduled.  The  agency  also 
alleged  that:  (1)  the  petitioner's 
affidavit  supporting  the  motion 
failed  to  show  good  cause  for  the 
continuance  as  required  by  5 C.F.R. 
1201.51;  (2)  the  presiding  official 
ruled  on  the  motion  without  giving 
the  agency  the  chance  to  respond; 
and  (3)  the  continuance  put  an 
unfair  burden  on  the  agency  whose 
witnesses  might  be  transferred. 

The  Board  supported  the  presiding 
official's  decision  that  there  was 
good  cause  for  granting  the  con- 
tinuance for  the  period  petitioner 
was  incarcerated,  saying  that 
dismissal  of  the  appeal  without 
prejudice  was  not  incorrect. 

As  to  the  agency's  second 
allegation,  the  Board  found  that 
good  cause  existed  for  a waiver 
of  the  regulation  which  provides 
that  all  parties  to  an  appeal  are 
entitled  to  an  opportunity  to 
object  to  a motion. 
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The  Board  found  the  agency's 
final  allegation  unpersuasive  and 
denied  both  the  petition  and  the 
cross-petition. 

PARTICULAR  EMPLOYMENT  CATEGORIES 


ELLSWORTH  S.  COLLINS  V. 
0.S.  POSTAL  SERVICE 

(Docket  No.  PH315H80101.il) 

December  30,  1980 


Appellant,  a preference  eligible 
employee,  was  terminated  prior  to 
his  completion  of  one  year  of 
current  continuous  service,  based 
on  the  charge  of  physically 
assaulting  a fellow  employee. 
In  the  initial  decision,  the 
presiding  official  held  that 
actions  affecting  an  employee's 
termination  are  normally  appealable 
to  the  Board,  but  the  appellant 
must  come  within  the  statutory 
definition  of  "employee"  before 
has  jurisdiction  over 
The  presiding  official 
under  5 U.S.C.  S 7511, 
of  employee  includes 

, " (B)  a preference 

eligible... in  the  United  States 
Postal  Service...  who  had  completed 
one  year  of  current,  continuous 
service  in  the  same  or  similar 
positions,"  and  dismissed  the 
appeal  for  lack  of  jurisdiction. 


the  Board 
the  appeal, 
noted  that 
the  definition 
inter  alia 


The  Board  agreed  with 
analysis  and  findings  of 
presiding  official  and  de 
the  petition  for  review. 


the 
the 
ni  ed 


PERFORMANCE  RELATED  ACTIONS 

LAWRENCE  I.  BERGMAN  v. 
DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES-  (Docket  No . DA5 31D0961 5 ) 
December  15,  1980 

The  employee  was  denied  a within- 
grade  Increase  based  on  a determi- 
nation that  his  performance  failed 
to  meet  an  acceptable  level  of 
competence  (ALOC) . The  agency, 
after  reconsideration,  reaffirmed 
the  original  negative  ALOC 
determination,  and  the  employee 
filed  an  appeal.  In  the  initial 
decision,  the  presiding  official 
reversed  the  agency  action  based 
on  the  finding  that  the  agency 
had  committed  harmful  procedural 
error  in  not  basing  the  original 
negative  determination  on  the 
employee's  waiting  period  as 
defined  at  5 C.F.R.  531.402. 

The  agency  petitioned  for  review, 
alleging  that  the  presiding 
official  erroneously  interpreted 
regulations.  The  agency  argued 
that  5 C.F.R.  531.407  does  not 
specify  that  equal  weight  must 
be  given  to  performance  during 
the  earlier  and  later  portions 
of  a waiting  period,  that  an  agency 
can  place  special  emphasis  on  the 
later  portion,  and  that  in  this 
case,  the  performance  during  the 
notice  period  was  so  unacceptable 
that  it  would  outweigh  any 
favorable  performance  earlier  in 
the  waiting  period. 

The  Board  noted  that  it  was 
undisputed  that  no  consideration 
was  given  to  the  employee's 
performance  during  the  first  37 
weeks  of  his  52  week  waiting  period 
and  that  this  omission  was  clearly 
harmful  procedural  error.  The 
Board  further  noted  that  the  agency 
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is  required  to  make  its 
determination  on  the  basis  of  the 
employee's  work  performance 
throughout  the  entire  waiting 
period,  and  any  action  or  omission 
which  significantly  shortens  the 
waiting  period  is  contrary  to  the 
regulation.  Therefore,  the 

agency's  petition  for  review  was 
denied . 

WIDMON  R.  BUTLER  v.  U.S. 
DEPARTMENT  OF LABOR 

(Docket  ~NoZ  DC  04326^006) 
December  22,  1980 

Petitioner,  a nonpreference 
eligible  employee  in  the  excepted 
service,  was  removed  from  his 
position  based  on  unsatisfactory 
performance,  and  his  appeal  was 
dismissed  for  lack  of  jurisdiction. 
In  his  petition  for  review, 
petitioner  contended  that  the 
Office  of  Personnel  Management 
(OPM)  had  the  authority  to  exclude 
nonpreference  eligible  employees 
from  the  performance  appraisal 
system  under  5 C.F.R.  430.201(a), 
but,  because  it  failed  to  do  so, 
nonpreference  elgibles  are  entitled 
to  appeal  to  the  Board  under  5 
U.S.C.  4303(e).  Petitioner  also 
contended  that  his  removal  was 
motivated  by  racial  discrimination. 

The  Board  noted  that  because 
petitioner  occupied  a position 
not  excluded  by  OPM  from  the 
performance  appraisal  system,  he 
qualified  as  an  "employee"  within 
the  meaning  of  5 U.S.C. 

4301  (2)  (G)  , and  as  such,  he  was 
covered  by  a performance  appraisal 
system  established  under  5 U.S.C. 

4302  and  subject  to  procedural 
rights  under  5 U.S.C.  4303(b)- 
(d) . The  Board  also  noted  however, 
that  petitioner's  appeal  rights 
to  the  Board  were  specifically 


controlled  by  5 U.S.C.  4303(e) 
which  limits  the  right  of  appeal 
to  the  Board  from  removal  under 
the  performance  appraisal  system 
to  preference  eligibles  and 
competitive  service  employees. 
The  Board  further  noted  that 
S 4303(e)  specificallv  denies  an 
appeal  right  from  ^ 4303  actions 

to  nonpreference  eligibles  and 
those  not  in  the  competitive 
service,  and  petitioner's 
allegation  of  discrimination  was 
thus  not  within  the  jurisdiction 
of  the  Board.  See  U.S.C. 

7702  (a)  (1);  Smith  v.  Department 
of  Health,  Education,  a n"? 
Welfare,  MSPB  Order  No. 

NY 075209027 (July  25,  1980). 

The  Board  denied  the  petition 
for  failure  to  meet  the  criteria 
for  review. 

BERNARD  FAGEN  v.  SOCIAL 
SECURITY  ADMINISTRATION 

(Docket  No!  NY53iD09(jl8  j 

December  1,  1980 

Appellant  was  denied  a within- 
grade  increase  based  on  four 
general  areas  of  deficency:  job 

knowledge,  quality,  initiative, 
and  functioning  in  interpersonal 
relationships,  as  stated  in  the 
agency's  notice  to  appellant  that 
his  performance  was  not  of  an 
acceptable  level  of  competence 
(ALOC) . The  presiding  official 
found  that  the  notice  was  so  lack- 
ing in  specificity  that  appellant 
was  not  afforded  an  opportunity 
to  respond,  resulting  in  the  denial 
of  appellant's  due  process.  Citing 
Parker  v . Defense  Logistics 
Agency  , 1 MSPB  469,  the  presiding 

official  found  that  the  lack  of 
specificity  constituted  harmful 
error  and  reversed  the  denial  of 
the  within-grade  increase. 
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In  its  petition  for  review,  the 
agency  asserted  that  the  presiding 
official  erred  in  his 
interpretation  of  Parker , 

supra . The  agency  further 

alleged  that  the  presiding 
official  required  the  establishment 
of  numeric  performance  standards, 
exceeded  his  authority  in 
interpretating  the  collective 
bargaining  agreements  and  made  a 
decision  contrary  to  prior 
decisions  of  the  Board.  The  agency 
averred  that  harmful  error 
is  an  affirmative  defense  requiring 
the  appellant  to  show  not  only 
error  but  also  that  in  the  absence 
or  cure  of  the  error,  the  agency's 
decision  would  have  been 
different.  The  presiding  official 
held  that  the  appellant  had  been 
denied  a fair  opportunity  to  rebut 
the  agency's  charges  since  the 
notice  only  cited  general  areas 
of  deficiency  and,  therefore,  the 
general  notice  constituted  harmful 
error . 

The  Board  noted  that  it  is 
difficult  to  comprehend  how 
appellant  was  not  aware  of  his 
deficiencies  given  the  fact  that 
appellant  had  given  specific 
examples  in  other  memoranda,  not 
referenced  in  the  notice.  The 
Board  noted  that,  in  this  case,  it 
appeared  that  the  presiding 
official  may  have  given  precedence 
to  form  over  substance  when  he 
stated  that  the  notice  did  not 
reference  the  previous  memoranda 
and  discussions.  This  being  the 
case,  the  Board  said,  the  principle 
of  Parker , supra  and  the 

intent  of  the  Civil  Service  Reform 
Act  of  1978,  as  expressed  in  the 
concept  of  harmful  error,  were 
violated  since  the  issue  is  not, 
per  se  , whether  the  notice 

ol  unacceptable  performance  alone 


was  sufficiently  specific  to 
provide  adequate  warning  to 
appellant,  but  rather  whether 
appellant  had  received  sufficient 
information  concerning  his 
shortcomings  to  provide  him  with 
a reasonable  opportunity  to  improve 
his  performance.  The  Board  further 
noted  that  the  agency  must  simply 
show  "by  substantial  evidence  that 
appellant  was  aware  of  what 
constituted...  an  acceptable  level 
of  competence." 

The  Board  granted  the  petition 
for  review  in  order  to  clarify  the 
errors  in  the  other  categories  of 
deficiencies  and  to  determine  the 
effect  of  all  of  the  agency's 
efforts  to  correct  appellant's 
deficiencies,  and  remanded  the  case 
to  the  presiding  official  for 
reconsideration. 

ANTHONY  R.  HODNICK  V.  FEDERAL 
MEDIATION  AND  CONCILIATION 
SERVICE  (Docket  No.  SF531D090Q4) 
December  8,  1980 

The  Board  reopened  this  appeal 
in  order  to  consider  two  issues 
of  first  impression:  (1)  whether 

an  appellant  may  be  a prevailing 
party  for  purposes  of  an  attorney 
fee  award  under  5 U.S.C.  770.1  (g) 
(1)  ; and  (2)  if  so,  when  may 
attorney  fees  be  warranted  in  the 
interest  of  justice  under  this 
subsection . 

As  background,  the  appeal  of  the 
denial  of  a w.ithin-grade  salary 
increase  was  dismissed  as  moot 
after  the  agency,  granted  the 
increase  because  of  procedural 
errors  in  the  within-grade 
determination . 
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The  appellant  then  moved  for  $375 
in  attorney  fees,  a move  opposed 
by  the  agency,  and  denied  by  the 
presiding  official.  In  the 
addendum  decision  denying  the  fee, 
the  presiding  official  said  that 
for  the  appellant  to  be  a 
prevailing  party  who  could  be 
awarded  fees,  a final  decision 
must  have  been  entered. 

In  discussing  the  meaning  of 
prevailing  party,  the  Board 
compared  5 U.S.C.  7701(g)(1),  which 
allows  for  the  awarding  of  such 
fees  to  the  party  who  prevails 
and  where  such  award  is  warranted 
in  the  interest  of  justice,  and 
5 U.S.C.  7701(g)(2)  where,  if  the 
employee  or  applicant  prevails, 
and  the  decision  is  based  on  a 
finding  of  discrimination,  the 
awarding  of  attorney  fees  may  be 
made  according  to  standards  of 
prescribed  by  706  (k)  of  the  Civil 
Rights  Act  of  1964. 

The  Board  said  that  the  presiding 
official's  addendum  decision 
differentiated  between  prevailing 
party  in  the  two  types  of  cases 
in  that  under  the  Civil  Rights 
Act  of  1964,  a prevailing  party 
may  be  awarded  fees  although  there 
had  been  no  final  judgment.  He 
reasoned  that  since  there  were 
different  standards  for  fee  awards 
in  the  discrimination  and  non- 
discrimination cases,  the 
prevailing  party  concept  would 
also  differ.  His  decision 

concluded  that  the  Federal  Rules 
of  Civil  Procedure  rule,  a more 
restrictive  rule,  for  award  of 
court  costs  should  apply  in  appeals 
not  involving  a finding  of 
discrimination. 


The  Board  disagreed  with  the 
presiding  official's 

interpretation.  It  said  that  the 
fact  that  the  law  lays  down 
different  standards  for  awarding 
of  attorney  fees  in  the  two  types 
of  cases  does  not  bear  on  the 
meaning  of  the  underlying 
prevailing  party  concept. 

Further,  the  Board  said  it  was 
not  persuaded  by  the  agency's 
argument  that  since  7701(g) (2) 
provides  for  awarding  fees  where 
"the  dec i s ion  is  based  on  a 
finding  of  discrimination..." 
(emphasis  added),  this  subsection, 
when  read  together  with  7701  (g)  (1)  , 
requires  issuance  of  a final 
decision  before  any  awarding  of 
fees.  It  said  that  this  interpre- 
tation of  the  word  "decision"  would 
go  against  Congressional  intent 
in  5 U.S.C.  7701(g)(2),  which  was 
to  provide  for  " . . . the  same 

reimbursement  of  attorney  fees 
in  administrative  proceedings.  . . 

available  in  civil  proceedings.  . ." 

Citing  relevant  court  cases, 
the  Board  said  that  "an  appellant 
may  be  deemed  to  be  a prevailing 
party... if  he  or  she  has  obtained 
all  or  a significant  part  of  the 
relief  sought  in  petitioning... 
regardlesss  of  whether  a final 
decision  had  been  issued."  It 
went  on  to  say  that  where  the  Board 
has  not  issued  such  a final 
decision,  the  "relief  obtained 
must  be  found  to  be  causally 
related  to  the  initiation  of  the 
appeal  before  fees  may  be  awarded." 
The  Board  concluded  that  the 
appellant  was  the  prevailing  party 
in  this  case. 
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Turning  next  to  the  provision 
in  5 U.S.C.  7701(g)(1)  where 
attorney  fees  may  be  awarded  to 
the  prevailing  party  in  non- 
discrimination cases  if  the  award 
is  warranted  in  the  interest  of 
justice,  the  Board  noted  that  the 
appellant  had  based  his  claim  only 
on  being  the  prevailing  party. 
The  Board  said  that  unless  there 
is  convincing  evidence  in  the 
record  to  the  contrary,  the 
appellant's  argument  did  not  meet 
this  requirement  of  showing  the 
award  to  be  warranted  in  the 
interest  of  justice.  It  noted 
that  since  appellant  did  not 
request  a hearing  on  his  motion 
for  an  award  of  fees,  the 
evidential  record  was  limited  to 
what  was  established  before  the 
appeal  was  dismissed. 

The  Board  vacated  the  addendum 
decision  and  denied  the  motion 
for  award  of  attorney  fees. 

EDWARD  H . KQER  I G v . 
OFFICE  OF  PERSONNEL  MANAGEMENT 

(Docket  No.  D C 5 3 I D 0 9 0 2 9 ) 

December  12,  1980 

In  an  October  14,  1980,  Board 

order  that  granted  the  appellant's 
petition  for  review,  vacated  the 
initial  decision,  and  dismissed 
the  appeal  as  moot,  the  Board 
said  that  the  appellant  had  not 
responded  to  the  Office  of 
Personnel  Management's  (OPM)  motion 
to  dismiss.  In  this  December 
opinion,  the  Board  noted  that 
this  statement  was  in  error  in 
that  the  appellant  had  provided 
evidence  in  his  request  for 
reopening  that  he  did  respond. 
In  view  of  this,  the  Board  granted 
his  motion  to  reopen. 


The  Board  then  reconsidered 
its  October  decision,  and 
reaffirmed  the  correctness  of  that 
opinion.  On  August  16,  1980,  OPM 

had  cancelled  its  denials  of  the 
appellant's  within-grade  increase, 
and  retroactively  granted  the 
within-grade  increase,  thus  making 
this  appeal  moot. 

The  Board  noted  that  OPM' s action 
was  not  voluntary,  being  taken 
at  the  direction  of  the  Board  in 
Koenig  v.  Office  of  Personnel 
Management , MSPB  Docket  No. 

DC531D09Q32,  thus  the  appellant 
had  already  received  the  relief 
he  sought  in  this  case  and  in  the 
earlier  case  number  DC531D09032. 

As  to  the  appellant' s concern 
regarding  possible  award  of 
attorney  fees,  this  order  referred 
to  5 C.F.R.  1201.37(a) (2)  which 
provides  that  a request  for 
attorney  fees  shall  be  made  by 
motion  to  the  presiding  official 
"within  10  days  of  the  final  date 
of  a decision  under  1201.113  in 
favor  of  the  appellant."  The  Board 
said  appellant  might  file  within 
10  days  of  this  order.  He  had 
prevailed,  it  said,  since  OPM  had 
rescinded  the  negative  acceptable 
level  of  competence  determination. 

The  petition  for  review  was 
granted,  the  initial  decision  of 
June  11,  1980,  was  vacated,  and 

appellant's  appeal  was  dismissed  as 
moot. 

ROBERT  R.  TAYLOR  v.  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES 

(Docket  No.  SE531D09001) 
December  19,  1980 

Appellant  was  notified  on  May 
10,  1979,  that  his  within-grade 

step  increase  would  be  denied 
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because  his  work  was  not  of  an 
acceptable  level  of  competence 
(ALOC)  . Appellant  requested 
reconsideration  by  a higher  agency 
official,  who  sustained  the 
negative  determination  on  June  25, 
1979.  Appellant  then  appealed  to 
the  Board's  Seattle  Field  Office, 
claiming  that  the  reconsideration 
decision  did  not  consider  issues  he 
presented  in  his  request,  namely: 

(1)  the  issue  of  absence  of 
established  performance  standards; 

(2)  the  agency's  alleged  failure 
to  provide  him  with  adequate 
training  or  corrective  instruction; 
and  (3)  his  contention  that  there 
was  a disparity  between  the 
agency's  60-day  warning  of  a 
possible  withholding  of  the  within- 
grade  increase  and  the  agency' s 
decision  to  withhold. 


The  presiding  official  concluded: 
(1)  that  performance  standards 
were  not  used  in  the  negative  ALOC 


therefore,  the 
standards  was 
that  the  record 
that  the  agency 
training  and 


determination  and 
absence  of  such 
immaterial;  and  (2) 
supported  a finding 
provided  adequate 
instruction.  Because  appellant 
did  not  explain  what  disparities 
he  perceived  to  be  present  in  the 
two  notices  or  how  these  alleged 
disparities  affected  the  action 
against  him,  the  presiding  official 
did  not  consider  the  disparity 
claim.  The  presiding  official 
found  that  the  negative  ALOC 
determination  was  supported  by 
a preponderance  of  the  evidence. 


In  his  petition  for  review, 
appellant  contended:  (1)  that 
the  presiding  official  erroneously 
based  his  decision  upon  the  June  25 
reconsideration  rather  than  the 
May  10  decision;  (2)  that  the 
presiding  official  placed  too  much 


emphasis 
interest 
that  he  failed  to 
the  evidence;  (4) 
deficiencies  in  the 
letter  were  not 


upon  a statement  against 
made  by  appellant;  (3) 
review  all  of 
that  11  of  the 
May  10  decision 
proved  by  a 
the  evidence; 


preponderance  of 
and  (5)  that  the  presiding  official 
erred  in  summarily  dismissing  as 
a non-issue  apellant's  allegation 
regarding  performance  standards. 

The  Board  denied  the  petition 
for  review  noting:  (1)  that 

although  the  presiding  official 
cited  the  reconsideration  decision, 
appellant  did  not  show  how  he  was 
harmed  by  this  action;  (2)  that 
although  the  presiding  official 
did  consider  statements  made  by 
appellant  which  acknowledged  that 
appellant  felt  unqualified  to 
perform  his  job,  the  initial 
decision  was  not  based  wholly  on 
this  evidence;  (3)  that  the 
decision  did  not  indicate  that 
the  presiding  official  failed  to 
consider  all  the  evidence  pre- 
sented; (4)  that  appellant  merely 
disagreed  with  the  presiding  offi- 
cial's interpretation  of  factual 
evidence  in  regard  to  the  defi- 
ciencies cited  by  the  agency  and 
did  not  present  new  or  material 
evidence  in  support  of  his  claim, 
and  that  since  this  appeal  was 
brought  under  5 U.S.C.  5335(c) 
which  requires  proof  by  the  lesser 
standard  of  substantial  evidence, 
no  harm  accrued  to  appellant  as  a 
result  of  the  presiding  official's 
finding  that  the  agency  met  the 
higher  burden  of  proof;  and  (5) 
that  even  though  an  agency  has  not 
established  performance  appraisal 
standards,  it  can  make  a negative 
ALOC  determination  as  long  as  the 
shortcomings  charged  are  signifi- 
cant for  the  appellant's  position 
and  proved  by  substantial  evidence. 
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LEI  So  TEMMYSOM  v . 
DEPARTMENT  OF  THE  AIR  FORCE 

(Docket  No.  M-80-11) 

December  17,  1980 

The  Board's  presiding  official 
denied  appellant's  motion  for 
summary  judgment  or  for  judgment 
on  the  pleadings  by  order  dated 
November  4,  1980.  The  case  was 

brought  before  the  Board  pursuant 
to  apellant's  contention  that  "the 
agency  action,  taken  under  invalid 
regulations  of  the  Office  of 
Personnel  Management  (OPM)  was 
void  ab  initio  because  the 

proposal  to  remove  under  5 U.S.C. 
4303  and  5 C.F.R.  432  was,  as 
alleged  by  the  appellant  in 
derogation  of  his  right  : (1) 

to  reply  in  the  context  of 
Washington  v.  U . S . 147 

F.Supp.  284  (Ct.  Cl. 1957),  and 
(2)  to  contest  at  the  agency  level, 
prior  to  the  agency  decision  that 
the  action  proposed  would  satisfy 
the  standard  of  5 U.S.C.  7513(a)." 

The  Board  reviewed  both  the  rea- 
sons supporting  appellant's  conten- 
tion and  the  arguments  relied  upon 
and  found  them  to  be  without  merit. 
The  Board  noted  that  appellant's 
speculation  that  the  deciding  offi- 
cial's "decision  might  have  been 
different  were  he  deciding  it  under 
Chapter  75  standards"  simply  did 
not  constitute  the  showing  of 
harmful  error  as  required  by  5 
C.F.R.  1201.56(c)(3)  and  Parker 
v.  Defense  Logistices  Agency,  1 
MSPB  489.  Accordingly,  the  presid- 
ing of ficial ' s order  denying  appel- 
lant's motion  to  dismiss  or  for 
judgment  on  the  pleadings  was 
affirmed,  and  appellant's  interlo- 
cutory appeal  was  dismissed.  The 
case  was  remanded  to  the 
presiding  official  for  further 
processing  and  adjudication. 


REDUCTIONS  IN  FORCE 

PHILIP  M»  ARONSON  v, 
DEPARTMENT  OF  THE  NAVY 

(Docket  No.  DC035109002) 
December  1,  1980 

Appellant  was  demoted  due  to 
a reduction  in  force  occurring 
when  appellant's  position  was 
abolished  due  to  an  erosion  of 
duties.  Appellant  was  offered, 
and  accepted,  a demotion  from  his 
competitive  level.  Aerospace 
Engineer,  GS-861-14  to  the  position 
of  Aerospace  Engineer  GS-861-13. 

Appellant  apealed  the  demotion 
contending  that  the  agency  evalua- 
tion panel  incorrectly  found  him 
not  qualified  under  5 C.F.R.  351. 
701(a)  to  displace  four  lower 
retention  subgroup  employees  in  GS- 
14  level  positions.  The  presiding 
official  found  that  the  appellant 
was  not  qualified  for  the  positions 
and  was  not  entitled  to  displace 
the  four  employees  under  5 C.F.R. 
351.703(a)  and  351.704  (1979). 

Appellant  petitioned  for  review 
of  the  initial  decision  contending: 
(1)  that  the  presiding  official 
improperly  relied  on  the  position 
descriptions  in  finding  that 
appellant  was  not  qualified  under 
5 C.F.R.  351.701(a)  for  the  posi- 
tions; and  (2)  that  the  presiding 
official  did  not  require  the  agency 
to  meet  the  burden  of  proof  imposed 
by  5 U.S.C.  7701(c)(1)  to  show 
that  appellant  was  not  qualified 
for  the  positions  by  a 
preponderance  of  the ' evidence . 

The  Board  denied  the  petition 
for  review.  The  Board  found 
appellant's  contention  that  the 
presiding  official  improperly 
relied  on  position  descriptions 
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to  be  unpersuasive  since  appellant 
did  not  contend  that  they  inaccu- 
rately reflected  the  responsibi- 
lities and  duties  of  the  positions 
at  issue.  The  Board  further  noted 
that  the  presiding  official 
correctly  put  the  burden  of  proof 
on  the  agency  thus  rejecting  any 
contention  that  the  requirements 
of  5 C.F.R.  Part  351  were  merely 
procedural,  which  would  have  placed 
the  burden  on  appellant  under  5 
U.S.C.  7701(c)(2).  The  presiding 
official  correctly  exercised  his 
discretion  under  5 C.F.R. 
1201.41(b)  to  regulate  the  burden 
of  proof  or  require  the  appellant 
to  identify  the  alleged  impropriety 
with  the  sufficient  specificity 
to  enable  the  agency  to  properly 
respond,  when  he  required  the 
appellant  to  identify  the  positions 
for  which  he  believed  he  was 
qualified  under  5 C.F.R.  351.701. 

WALTER  A.  HOGAN  P.S. 

DEPARTMENT  OF  THE  AIR  FORCE 

(Docket  No.  DE035109004) 
December  15,  1980 

Appellant  was  changed  to  a lower 
grade  to  become  effective 
January  13,  1980,  due  to  a transfer 
of  function,  through  reduction 
in  force  procedures  and  appealed 
the  action  to  the  Denver  Field 
Office  of  the  Board  on 
November  19,  1979.  The  presiding 

official  dismissed  the  appeal  as 
prematurely  filed  and  therefore 
not  within  the  jurisdiction  of 
the  Board. 

The  appellant,  in  his  petition 
for  review,  did  not  assert  that  the 
presiding  official  erred  in  his 
interpretation  of  regulation  nor 
did  he  present  new  or  material 
evidence,  but  rather  he  alleged 
that  the  presiding  official's 


interpretation  caused  undue 
hardship  and  expense  and  that  his 
appeal  should  have  been  considered 
when  initially  presented.  The 
Board  noted  that  there  was  no  error 
by  the  presiding  official  in  his 
interpretation  of  5 C.F.R.  1201.22 
and  that  the  issues  had  become 
moot  with  the  passage  of  the 
effective  date.  Accordingly,  the 
petition  for  review  was  denied. 

RALPH  G . PHELPS  v . 

U,S.  DEPARTMENT  OF  INTERIOR 

(Docket  No.  DA035109046 
December  3,  1980 

Respondent  was  separated  due 
to  a reduction  in  force  (RIF) . 
He  appealed  the  action  asserting 
that  the  agency  action  reclassi- 
fying his  position  ultimately 
caused  his  separation  through 
reduction  in  force.  The  presiding 
official  found  no  basis  for  review 
of  the  classification  as  respondent 
had  not  been  reduced  in  grade  or 
pay,  but  he  did  find  that  the 
reduction  in  force  was  not  a bona 
fide  one  as  it  applied  to 
respondent.  He  reversed  the 

agency's  action  as  it  was  not  found 
to  be  supported  by  a preponderance 
of  the  evidence. 

The  agency  petitioned  for  review, 
contending  that  the  presiding 
official's  decision  was  based 
entirely  on  matters  relating  to 
the  classification  of  respondent's 
petition  for  which  there  was  no 
basis  for  review  by  the  Board. 

The  Board,  in  Losur  e v. 

Interstate  Commerce  Commission , 
2 MSPB  361,  held  that  in 
a reduction  in  force  an  agency 
has  both  the  burden  of  proof  and 
the  burden  of  persuasion.  The 
Board  noted  that  the  agency 
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asserted  that  the  reduction  in 
force  was  taken  due  to  a 
reorganization  and,  when  the 
employee  alleged  that  the  new 
position  created  was  simply  a new 
description  for  the  duties  that 
he  continued  to  perform,  the  agency 
made  no  attempt  to  rebut  the 
allegation.  Therefore,  the  Board 
found  that  the  agency  failed  to 
carry  the  burden  of  proof  as 
dictated  by  Losure,  supra  . 

The  petition  for  review  was 
denied . 

RETIREMENT 

JAMES  0.  MATTHEWS  , JR.  v. 
OFFICE  OF  PERSONNEL  MANAGEMENT 

(Docket  No.  AT083109004) 
December  18,  1980 

Appellant,  an  optionally  retired 
employee  under  5 U.S.C.  8336(a) 
requested  the  Office  of  Personnel 
Management  (OPM)  to  consider  his 
retirement  involuntary.  He  sought 
the  change  allegedly  so  he  could 
earn  social  security  coverage  for 
temporary  Federal  appointments. 

He  retired  from  the  Civil 
Service  Commission  (CSC),  Mobile, 
Alabama  area  office  on  February  28, 
1976.  His  submission  showed  that 
CSC  had  announced  in  November  1975, 
that  it  would  consolidate  the 
Mobile  and  Huntsville  offices  by 
July  1976,  and  that  the  agency  knew 
in  November  1975,  that  he  planned 
to  remain  with  the  Mobile  office  as 
long  as  possible,  and  then  retire 
rather  than  relocate.  His  optional 
retirement  took  place  before  the 
CSC's  formal  March  1976  notice 
to  the  Mobile  employees  that  their 
positions  would  be  relocated. 
His  retirement  was  effected  as 
an  optional  retirement. 


In  1979,  he  asked  OPM  action 
to  show  that  the  retirement  was 
involuntary,  but  the  request  was 
denied  because  he  had  retired 
before  the  issuance  of  a formal 
notice  of  transfer  of  function 
in  March  1976.  OPM,  on  request 
for  reconsideration,  affirmed  its 
decision  of  appellant's 
ineligibility  for  discontinued 
service  retirement.  He  then 

appealed  OPM's  reconsideration 
decision  before  the  Board's  Atlanta 
Office. 

The  Board's  decision  noted  that 

OPM  failed  to  respond  to  a first 
request  from  the  presiding  official 
for  records,  and  did  not  respond 
to  a second  request  in  a timely 

manner,  although  both  requests 
pointed  out  the  penalty  for  not 
responding . 

The  initial  decision  noted  that 

no  information  had  been  received 
from  OPM  and  reversed  the  recon- 
sideration decision,  order ing  OPM  to 
amend  the  SF-50  form  to  show  that 
the  retirement  was  involuntary. 

OPM  filed  a petition  for  review, 
not  disagreeing  with  the  state- 
ments in  the  initial  decision, 
but  disagreeing  that  the 
appellant's  separation  was 
involuntary  under  5 U.S.C. 

8336(d)  (2)  . 

OPM  said  that  the  appellant  would 
have  to  have  received  specific 
written  notice  of  the  transfer 
of  his  function,  and  that  since 
he  did  not  show  this,  his 
retirement  must  be  considered 
voluntary. 

OPM  also  said  that  the  presiding 
official  had  exceeded  her  authority 
in  ordering  corrective  action, 
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alleging  that  only  OPM,  not  the 
"Compensation  Group"  in  OPM,  can 
amend  employees  SF-50  forms. 

The  Board  rejected  OPM' s view 
that  a specific  written  notice 
of  involuntary  separation  is 
necessary  before  an  employee  can 
qualify  for  a discontinued  service 
retirement.  It  said  OPM  ignored 
its  own  language  in  FPM  Supp. 
831-1,  Subch.  Sll-2(a)  December 
16,  1974,  which  says  that". ..it 

is  the  true  substance  of  the  action 
which  governs  rather  than  the 
methods  followed  or  the  terminology 
used..."  It  said  that  a separation 
is  involuntary  if  the  separation 
is  against  the  will  and  without 
the  consent  of  the  employee,  and 
cited  court  decisions  to  that 
effect. 

The  Board  agreed  with  the 
presiding  official  that  the  appeal 
showed  that  CSC  had  formally 
communicated  the  impending  transfer 
of  his  function,  and  said  that  the 
true  substance  was  that  the 
appellant's  separation  was 
involuntary  within  the  above-cited 
FPM  subchapter  for  a discontinued 
service  retirement. 


The  Board  also  agreed  with  the 
presiding  official's  ruling  for  the 
appellant,  in  part,  as  a sanction 
because  of  OPM' s failure  to  timely 
respond  to  requests  for 
information . 

The  Board  called  the  OPM's  argu- 
ment that  the  "Compensation  Group" 
could  not  obey  the  presiding  offi- 
cial's decision  without  merit,  say- 
ing that  the  actual  party  is  OPM. 
It  said  that  the  presiding 
official  should  have  gone  further 
in  the  initial  decision.  The 
appellant  should  have  been  granted 
a discontinued  service  retirement 
under  5 U.S.C.  8336(d),  thus 
reflecting  the  involuntariness 
of  his  separation. 

OPM's  petition  for  review  was 
denied.  The  initial  decision  was 
reopened  and  reconsidered  by  the 
Board  on  its  own  motion,  and  OPM 
was  ordered  to  grant  appellant 
a discontinued  service  retirement. 
As  modified,  the  initial  decision 
was  affirmed. 
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OTHER  DECEMBER  ISSUANCES: 

THE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE  DENIED: 

BAKER,  Hattie  B.  v.  Veterans  Administration  (Docket  No.  PH035109015) 

BALENCIE,  Roland  S.  v.  Department  of  the  Navy  (Docket  No.  DA07528010010) 
BARNETT,  Judy  v.  Veterans  Administration  (Docket  No.  PH07528010101) 

BATES,  Rose  v.  Office  of  Personnel  Management  (Docket  No.  SL831L8010022) 
BERMUDEZ,  Arthur  R.  v.  Department  of  Justice  (Docket  No.  SF315H09020) 

BRADBIE,  Powhatan  S.  v.  Equal  Employment  Opportunity  Commission  (Docket 
No.  PH075209156) 

BRADLOW,  Harvey  B.  v.  Department  of  the  Navy  (Docket  No.  PH075209125) 

BRICE,  Louise  S.  v.  Department  of  the  Army  (Docket  No.  PH07528010092) 

BRUNO,  Robert  S.  v.  U.S.  Department  of  Labor  (Docket  No.  SL075209023) 
BUCHANAN,  Bmite  v.  Office  of  Personnel  Management  (Docket  No.  SF831L09011) 
CEREZO,  Herminiano  D.  v.  Office  of  Personnel  Management  (Docket 
No.  RB083190031) 

CLARK,  Kenneth  L.  v.  Department  of  the  Navy  (Docket  No.  SE075209073) 

CRAWFORD,  William  v.  Department  of  the  Army  (Docket  No.  PH075209134) 

DAVIS,  Rhoda  v.  Department  of  the  Air  Force  (Docket  No.  AT075209279) 

DENSON,  Larry  E.  v.  United  States  Postal  Service  (Docket  No.  AT300A09006) 
GENKINGER,  Norman  P.  v.  Federal  Aviation  Administration  (Docket 
No.  AT075209173) 

GILDERSLEEVE,  Walter  E.  v.  U.S.  Postal  Service  (Docket  No.  SF075209237) 
HARRIS,  Alma  T.  v.  Office  of  Personnel  Management  (Docket  No.  AT831L09030) 
HAYNES,  Rosa  C.  v.  Department  of  the  Navy  (Docket  No.  PH07528010103) 

JONES,  Bernice  S.  v.  Veterans  Administration  (Docket  No.  PH035199011) 
KIRSCHENBAUM,  Jack  v.  Office  of  Personnel  Management  (Docket  No.  NY831L09019) 
LOCKWOOD,  James  K.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  PH075299050) 

MARVEL,  Emerson  J.  v.  Department  of  the  Air  Force  (Docket  No.  SF075209073) 
MASCARENAS,  Aaron  v.  U.S.  Postal  Service  (Docket  No.  DE07528010036) 

MCCURTIS,  Carl  R.  v.  United  States  Postal  Service  (Docket  No.  SF075209065) 
MERCER,  James  A.  v.  Veterans  Administration  (Docket  No.  AT075209284) 

MITCHELL,  Noland  v.  United  States  Postal  Service  (Docket  No.  CH075209154) 
MORRIS,  Darell  v.  Department  of  the  Army  (Docket  No.  DA315H8010126) 

NAUERT,  Henry  E.  v.  Department  of  Transportation,  Federal  Aviation 
Administration  (Docket  No.  DA035109056) 

PAGE,  David  J.  v.  Office  of  Personnel  Management  (Docket  No.  SF831L09015) 
PATTI,  Frank  v.  Department  of  Health,  Education,  and  Welfare  (Docket  No 
No.  NY075209154) 

PENALOZA,  Maria  A.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  DA075209009) 

PETRANEK,  Roy  v.  Department  of  the  Army  (Docket  No.  CH035109017) 

PIEROT,  Paul  E.  v.  U.S.  Department  of  the  Army  (Docket  No.  SF075209089) 
RICHARDS,  Elgie  v.  Department  of  the  Navy  (Docket  No.  SF07528010133) 

RITCHEY,  John  W.  v.  United  States  Postal  Service  (Docket  No.  PH075299058) 
RITCHIE,  James  H.,  Jr.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  DA075209228) 

ROSANO,  Lawrence  R.  v.  Department  of  the  Navy,  U.S.  Marine  Corps  (Docket 
No.  SF315H8010134) 
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SIMPSON,  Doris  v.  Veterans  Administration  (Docket  No.  SF075209138) 

SMITH,  Armond  D.  v.  Defense  Logistics  Agency  (Docket  No.  CH075209212) 

TAMAYO,  COnsuelo  S.  v.  Office  of  Personnel  Management  (Docket 
No.  SF083180 10055) 

WALKER,  Brent  A.  v.  U.S.  Postal  Service  (Docket  No.  CH07528010001) 

WATKINS,  Walter  L.  v.  U.S.  Postal  Service  (Docket  No.  AT300A09007) 

WHITE,  Edward  M.  v.  Office  of  Personnel  Management  (Docket  No.  PH073109002) 
WIGGINS,  Gary  N.  v.  United  States  Postal  Service  (Docket  No.  DA075209202) 
WILLIAMS,  Bessie  M.  v.  Veterans  Administration  (Docket  No.  PH035109016) 

WILLIAMS,  Delores  v.  Social  Security  Administration  (Docket  No.  PH07528010084) 

THE  FOLLOWING  INITIAL  DECISION  WAS  AFFIRMED  AS  MODIFIED: 

MCDONOUGH,  Thomas  A.  v.  U.S.  Postal  Service  (Docket  No.  SE075299066) 

THE  FOLLOWING  CASES  WERE  REMANDED  TO  FIELD  OFFICES: 

BILLINGSLEY,  Eolis  v.  U.S.  Postal  Service  (Docket  No.  CH075209043) 

GANTT,  Dorothy  J.  v.  Department  of  the  Navy  (Docket  No.  DC531D09021) 

SMITH,  Clinton  v.  Office  of  Personnel  Management  (Docket  No.  DC831L09005) 

THE  FOLLOWING  APPEALS  WERE  DISMISSED: 

OPET,  John  J.  v.  Department  of  Labor  (Docket  No.  PH075209122) 

PANG,  Ka  Lun  v%  Department  of  the  Navy  (Docket  No.  SF043209005) 

ERRATA  WERE  ISSUED  IN  THE  FOLLOWING  CASES: 

BRINK,  Pauline  J.  v.  U.S.  Veterans  Administration  (Docket  No.  NY075299019) 
LINCOLN,  James  L.  v.  Department  of  the  Navy  (Docket  No.  PH07528010050) 

WOLLE,  Frank  R.  v.  Environmental  Protection  Agency  (Docket  No.  SF035199010) 

THE  FOLLOWING  MOTIONS  WERE  DENIED: 

BAUER,  Richard  F.  v.  Department  of  the  Treasury,  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (Docket  Nos.  SF07528110007  and  M-81-1(IN)) 

TENNYSON,  Lee  S.  v.  Department  of  the  Air  Force  (Docket  No.  M-80-11) 

THE  FOLLOWING  APPEAL  WAS  REOPENED: 

MCINTYRE,  Donald  F.  X.  v.  Office  of  Personnel  Management  (Docket 
No.  DC831L8010008) 

IN  THE  FOLLOWING  CASE,  APPELLANT  WAS  GRANTED  20  DAYS  TO  SHOW  CAUSE: 

CAVE,  Juliet,  Maurice  Flynn,  John  H.  Knief,  Ida  Martin,  Francis  J.  McMahon, 
Kaipoleimanu  Naone,  Mary  Taylor  v.  Department  of  Health  and  Human  Services 
(Docket  No.  SL043209001) 

MOOLENAAR,  Gwynneth  v.  U.S.  Department  of  Justice  (Docket  No.  PH531D8010250) 

THE  FOLLOWING  REQUEST  TO  FILE  AN  AMICUS  BRIEF  W AS  GRANTED: 

HENDRICKS , Olen  T.  v.  Bureau  of  Indian  Affiars  (Docket  No.  SF075209167) 

THE  FOLLOWING  EXTENSION  OF  TIME  WAS  GRANTED: 

JOHNSON,  Eveyln  v.  U.S.  Air  Force  (Docket  No.  SF035109021) 

THE  FOLLOWING  ACTIONS  INVOLVE  THE  ACTING  SPECIAL  COUNSEL: 

(NOTE:  Each  listing  may  represent  more  than  one  issuance.) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Air  Force  (Munoz,  Manuel) 

(Docket  No.  HQ12068110005) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Army  (Hoehle,  David  P.) 

(Docket  No.  HQ1208811002) 
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ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Army  (Hoehle,  David  P.  and  Rawls, 
Dennis)  (Docket  No.  HQ12068110002) 


ACTING  SPECIAL  COUNSEL  v. 

No.  HQ12088110008) 
ACTING  SPECIAL  COUNSEL  V. 
ACTING  SPECIAL  COUNSEL  v. 
ACTING  SPECIAL  COUNSEL  v. 

No.  HQ12068110006) 
ACTING  SPECIAL  COUNSEL  v. 
ACTING  SPECIAL  COUNSEL  V. 
ACTING  SPECIAL  COUNSEL  v. 
MUNOZ,  Manuel  and  Hans  M. 


Department  of  the  Treasury  (Enochs,  Donna)  (Docket 

George  H.  Farrow,  Sr.  (Docket  No.  HQ120600035) 
Berton  E.  Owens  (Docket  No.  HQ120600033) 

Small  Business  Administration  (Docket 

Robert  H.  Smith,  Jr.  (Docket  No.  HQ120600034) 

Paul  D.  Sullivan  (Docket  No.  HQ120600018) 

Paul  D.  Sullivan  (Docket  No.  HQ120800016) 

Mark,  Secretary,  U.S.  Department  of  the  Air  Force, 


In  the  Matter  of  (Docket  No.  HQ120800016) 
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FOR  YOUR  INFORMATION: 


DIGEST 

The  DIGEST  is  a monthly  publication 
containing  summaries  of  Board  orders  and 
a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents  on  either  a 
subscription  or  single  issue  basis.  The 
price  for  a subscription  is  $13  per  year; 
($16.25  outside  the  United  States). 
Single  issues  are  also  available  at  a 
price  of  $1.75  per  issue;  ($2.25  outside 
the  United  States)  . Please  address 
subscription  or  purchase  inquiries  to: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
D.C.  20402. 


PUBLISHED  BOARD  DECISIONS  AND  INDEX 


Decisions  of  the  United  States  Merit 
Systems  Protection  Board  (Volumes  I and 
II)  and  Index  to  Decisions  of  the  United 
States  Merit  Systems  Protection  Board  are 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402  at  $27  for 
the  three-volume  set;  Stock  No. 
062-000-00002-3.  Covering  the  period  of 
January  11,  1979,  through  July  22,  1980, 
these  volumes  consist  of  final  actions 
taken  by  the  Board  after  the  issuance  of 
an  initial  decision  in  an  appeal  from  an 
agency  action.  Board  actions  in  cases 
where  it  has  original  jurisdiction,  and 
precedential  interlocutory  actions.  In 
most  cases,  the  preceding  initial  or 
recommended  decision  is  included.  The 
cases  are  indexed  in  the  accompanying 
multi-part  index  volume. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  field 
offices  are  available  on  microfiche.  The 
microfiche  and  its  indexes  may  be  viewed 
at  any  of  the  Board's  field  offices  or  in 
the  library  at  the  Board's  central 
office.  To  subscribe  to  the  microfiche 
"Federal  Employee  Appeals  Decisions"  at 
$150  per  year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 


BOARD  ORDERS 

All  Board  orders,  opinions  and  indexes 
may  be  viewed  at  the  Board's  central 
office.  Copies  of  individual  decisions 
may  be  obtained  by  sending  a written 
request  to  the  Office  of  the  Secretary, 
Room  220,  1717  H Street,  NW. , Washington, 
D.C.,  20419.  Requests  should  include 
appellant's  name,  docket  ntmber  and  date 
of  the  decision. 


The  DIGEST  Is  produced  in  the  Office  of  the  Secretary 

Secretary  Robert  E Taylor 
Executive  Editor:  Ada  Kimsey 
Managing  Editor/Designer:  Elizabeth  Principe 
Legal  Reviewer:  Frederick  G Seelman,  Jr. 

Office  of  General  Counsel 
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DEFINITIONS: 


These  definitions  are  provided  for  clarification  purposes  only  and  are 
not  intended  to  convey  the  strict  legal  meaning  of  the  term. 

Deciding  Official  - the  official  who  renders  the  agency's  decision. 

Field  Office  - the  Board  office  authorized  to  receive  appeals  from  the  area 
where  the  appellant's  duty  station  was  located  when  the  agency  action  was 
taken;  there  are  11  MSPB  field  offices. 

Initial  Decision  - the  field  office  decision  made  by  the  presiding  official 
in  response  to  the  petition  for  appeal.  The  initial  decision  becomes  final 
in  35  days  unless  a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes  the  final  decision.  If 
the  petition  for  review  is  denied,  the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 

Petition  for  Appeal  - the  request  filed  with  a Board  field  office  for  review 
of  an  agency  action. 

Petition  for  Review  - the  request  filed  with  the  three-member  Board  in 
Washington,  D.C.,  for  review  of  an  initial  decision  of  a presiding  official. 

Presiding  Official  - any  person  designated  by  the  Board  to  preside  over  any 
hearing  or  to  make  a decision  on  the  record.  The  presiding  official 
referred  to  in  the  DIGEST  summaries  is  usually  a Board  field  office 
official  designated  by  the  Board  to  perform  these  duties. 

Proposing  Official  - the  agency  official  who  initiates  an  action  to  be  taken 
against  an  employee. 
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